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Tue high respect paid to the freehold by the ancient law of 
England, and the necessity of affording every facility to the 
transfer and circulation of personal property, will sufficiently 
explain the reason why the conveyance of the soil has been at- 
tended with much greater ceremony than that of chattels. 
The overt acts which were requisite for the conveyance of land 
in England before the use of written instruments of assurance, 
were, as we presume our readers are well aware, strikingly 

formal and solemn. One of the consequences of the increase 

of knowledge was the establishment of the practice of convey- 
ing real property by writing; and eventually the statute of 
frauds and perjuries, passed in the twenty-ninth year of 

Charles II. declared that every interest in lands (except leases 

not exceeding three years) created, granted, or assigned, by 

livery and seisin only, or by parol, and not in writing and sign- 
ed by the party, should have no greater effect than estates at 

will. Some of the statutes of frauds of this country have lim- 

ited estates which may be conveyed without deed, (or in other 

words without writing, signing, sealing, and delivery,) to a 

shorter term than the one prescribed by the statute of Charles; 

; and others, on the contrary, have limited them to a longer pe- 

riod.! 





1 The statute law of Virginia and Kentucky for example, requires the 
conveyance of all freehold estates in land exceeding a term of jive years, 
to be in writing; while the statute law of Rhode Island requires the same 
thing as to estates exceeding a term of one year.—Vid. 4 Kent’s Com, 444. 
In New York, the provision of the statute of frauds has been enacted in 
every revision of the statutes; and in the last revision is made to apply to 
every trust or power concerning interests in lands, except trusts by impli- 


cation. The exception as to leases is confined to a term not exceeding one 
year.—Ibid. 
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A more solemn and ceremonious act was required by the 
common law in the transfer of real property by deed, than is re 
quired by the statute of frauds. Deeds, or, as they were called 
originally, charters, were from the time of the conquest authen- 
ticated by sea/ing, that is, by affixing a wax seal; and in this 
manner the validity of the deed was made complete. 

According to Blackstone (2 Black. Com. 309), sealing was 
not in general use among the Saxons, though their custom 
was to affix the sign of the cross, and if they could write, to 
sign their names. This custom of making a cross by those 
who cannot write, has as we well know been preserved to the 
present day. The Normans used the practice of sealing only ; 
and at the conquest, they introduced into England waxen seals 
as a substitute for the former and less formal mode of writing 
the name and adding to it the sign of the cross.! 

In those ancient days many questions appear to have been 
discussed in relation to the ceremony of sealing, which were 
peculiar to the period, and which are not likely to arise now.? 
Perkins, in treating upon the subject, says—* if the seal of a 
deed be a little bruised, if it be an ancient or new writing, and 
a part of the seal remain, upon which there is amy print, the 
deed is good enough. But if the part which remains to the 
deed hath not any print, then the deed is insufficient. But if 
it appeareth that the piece which remaineth annexed to the 
deed which had any print, were once severed from the deed, 
and softened by the fire, and so fixed again to the label of the 
deed, the deed is insufficient.’’$ 

What the common law intended by a seal was an impres- 
sion upon wax or wafer, or some other tenacious substance ca- 
pable of being impressed.4 Lord Coke considers a seal to 
mean wax with an impression—sigillum est cera impressa, quia 
cera sine impressione non est sigillum,5 and in this definition it 
is considered that Lord Coke is supported by all the old autho- 
rities.©6 Mr. Kent, when Chief Justice of the State of New 
York, in his opinion in the case of Warren y. Lynch,’ said— 
“The law has not indeed declared of what precise materials 
the wax shall consist; and whether it be a wafer or any other 


1 Vide the opinion of Platt, J. in Jackson vy. Wood, 12 Johns. 75. 
* Vide Quarterly Review of Jurisprudence, vol. 3. p. 364, 

® Ibid. 365, citing Perk. Sect. 156, 

* 4 Kent’s Com. 444, * 3 Inst. 169. 

® 4 Kent’s Com, 444, 7 5 Johns, Rep. 244. 
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paste or matter sufficiently tenacious to adhere and receive an 
impression, is perhaps not material. But the ecraw/ has no 
one property of a seal. Multum abludit imago.” It is rational 
to infer that, before the custom of signing deeds became com- 
mon, the sealing was done more according to certain and pre- 
cise rules than is now practised; though it seems, in the ear- 
liest times parties were allowed to adopt any impression as 
at present, and that the courts even held that one piece of 
wax might serve for all the grantors, named in the deed.? It 
was decided too in the reign of Edward III., that if an abbott 
and convent sealed a writing with the seal of a layman, and it 
was said in the deed, “ in testimony whereof our common seal 
is afi#ed,” it was sufficient, for they might change their com- 
mon seal when they would.? But in a late case in England, 
it was held, that, if a power require that the deed executing it 
shall be under the hands and seals of two donees, a mere vir- 
tual sealing of it by one of the donees adopting the seal of the 
other is not sufficient, but such a deed ought to be under the 
actual distinct seal of each of the two, that is to say, under a 
distinct and sealed impression adopted by each of the two. 

It is obvious that the effect of a seal in giving validity to a 
deed, is not derived from any magical property belonging to 
the substance of which the seal is made, but from the circum- 
stance that the substance is carefully and deliberately impressed, 
or affixed. A common mode of sealing conveyances of land 
in some of the states of this country is by a wafer, which is often 
put on without any stamp or impression; and in public and 
notarial instruments, the seal or impression is usually made on 
the paper itself, with sufficient force to leave the character of 
the seal upon it. There are provisions in some of the states 
requiring the conveyance of all freehold estates in land to be 
by writing, not only signed, but sea/ed; and where the latter 
formality has not been specially required, the rule of the com- 
mon law has been adopted, with the single exception of the 


2 Perkins, Sect. 130. 134. Ball v. Dunsterville, 4 T. R. 313. 
® Perk. Sect. 132. 

® King v. The Inhabitants of Anstrey, 6 Maule & S. 319, cited in Article 
entitled “ Requisites of Deeds” in the Quarterly Review of Jurisprudence, 
vol, 3. p. 365; to which article we acknowledge ourselves indebted for 
the principal English authorities we haye occasion to cite upon the subject 
before us. 
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state of Louisiana.1 In the eastern states, and in the state of 
New York, an actual sealing is required. In the case of Jack- 
son Vv. Wood, in the Supreme Court of the latter state,? the sin- 
gle question was, whether an estate in fee can be conveyed 
otherwise than by deed: that is to say, whether a seal is essen- 
tial to such a conveyance. <A written instrument was given in 
his 
evidence by the defendant signed “ John + Day,” but without 
mark 
any seal, by which he quit-claimed his right and title in and to 
certain premises. There never having been any seal to this 
writing, the plaintiff insisted that it amounted to no more than 
a parol contract, and was not sufficient to pass the land. The 
defendant on the other hand took the ground, that the dommon 
law mode of conveyancing had been so modified by the before 
mentioned statute of frauds, 29 Car. II. and by the similar sta- 
tute of New York, as to destroy the distinction between an 
estate of freehold, and an estate less than freehold, as it regards 
the mode of alienation; and that either might now be conveyed 
by “note in writing’ without seal, as well as by deed. The au- 
thority of Sir William Blackstone was relied upon by the court, 
(Commentaries, vol. 2. p. 3.) where he seems to consider the 
statute of frauds as reviving the ancient Saxon custom of 
signing without dispensing with the sea/, as then in use, under 
the custom derived from the Normans. ‘The court admitted 
that no direct decision appeared to have been made upon the 
point, but the case of Fry v. Phillifis, (5 Burr. 2827,) and Hol- 
liday v. Marshall, (7 Johns. Rep. 211,) where it was decided, 
that a written assignment of a lease for 99 years was valid, 
though not sealed; a decision made upon the express ground 
that it was the sale of a chattcl-real, for which the statute of 


’ 


frauds requires only a “note in writing;”’ and thus plainly re- 
cognizing the distinction between a term for years and a free- 
hold, as to the mode of conveyance. The plainuff was there- 
fore, by the opinion of the court, entitled to judgment.— 
Platt, J., who gave the opinion, observing that he construed 
the statute of frauds as though the form of expression had been 
thus—“ No estate of freehold shall be granted, unless it be by 
deed signed by the party granting; and no estate less than a 
freehold (excepting leases for 3 years, &c.) shall be granted or 


4 In Louisiana, sales of land are made by writing only, and must be re- 
gistered in the office of a notary.—4 Kent’s Com. 444. 
212 Johns. Rep. 73. 
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surrendered, unless by deed, or note in writing signed by the 
erantors.”” It seems, however, that in the southern and west- 
ern states, from New Jersey inclusive, the courts have allowed 
a flourish with the fren, at the end of a name, or a circle of 
ink, or a scroll, to be a valid substitute for a seal.1. This prac- 
tice has been animadverted upon by the ex-chancellor of New 
York, in the last volume of his Commentaries. It destroys, 
in his opinion, the character of seals, and is, in effect, abolish- 
ing them, and with them the definition of a deed on specialty, 
and all distinction between writings sealed and writings not 
sealed. He says—“ Whether land should be conveyed by writ- 
ing signed by the grantor only, or by writing signed, sealed and 
delivered by the grantor, may be a proper subject for munici- 
pal regulation. But to abolish the use of seals by the substi- 
tute of the flourish of a pen, and yet continue to call the in- 
strument which has such a substitute, a deed or writing sealed 
and delivered within the purview of the common or statute 
law of the land, seems to be a misnomer, and is of much more 
questionable import.”? The propriety of some formality 
tantamount to affixing seals for the purpose of giving authenti- 
city to written instruments, is certainly supported by much 
more ancient precedents than those which are furnished by the 
records of the common law. “And he said, What pledge shall 
I give thee? And she said, Thy signet.”3 Again, “ Write ye 
also for the Jews, as it liketh you, in the king’s name, and seal 
it with the king’s ring: for the writing which is written in the 
king’s name, and sealed with the king’s ring, may no man re- 
verse.’’4 We find also in the book of Jeremiah, that the field 
purchased of Hanameel, was conveyed by a writing which was 
sealed. The civil law, it has been judicially declared,® under- 


* 4 Kent’s Com. 445, 

2 Ibid—and vide Force v. Craig, 2 Halsted’s (N. J.) Reports, 472. 
Alexander y. Jameson, 5 Binney’s Rep. 238, Temple v. Logwood, 1 Wash. 
Rep. 42, 

8 Genesis ch. xxxviii.. v. 18. 

* Esther ch. viii. v. 8. 

® AndI subscribed the evidence, and sealed it, and took witnesses. —Jere- 
miah ch, xxxii. v. 10. and vide Heinecc, 497. and 4 Kent’s Com. 445, tn 
notis. 

6 Vide the learnéd opinion of C. J. Kent, in Warren v. Lynch, 5 Johns. 
Rep. 247. What was said by Mr. J. Livingston, in Meredith v. Hinsdale, 
(2 Caines 362), in favour of substituting a scrawl for a seal, was his own 
opinion and not that of the court—per Kent, C. J. in Warren vy. Lynch, 
5 Johns, Rep. 244. 
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stood the distinction and solemnity of seals as well as the com- 
mon law; and by that law testaments were required not only 
to be subscribed, but to be sealed by the witnesses. Sudscrip- 
tione testium, et ex edicto frrxtoris, signacula testamentis impo- 
nerentur, (Inst. 2. 10.3.) The Romans generally, as we are 
told by the same authority, used a ring, though a seal was 
valid; and according to Heineccius, (497,) with any other in- 
strument, which would make an impression, and his author de- 
clared the same to be the law throughout Germany. The cus- 
tom of sealing, as we humbly conceive, is, at the present day, 
attended with advantages. It may be asked what are these ad- 
vantages? In replying to this question, we shall avail ourselves 
of the following language of Judge Platt, in the case of Jack- 
son v. Wood.1 “A seal attracts attention, and excites caution 
in illiterate persons, and thereby operates as a security against 
fraud. If a man’s freehold might be conveyed by a mere note 
in writing, he might more easily be imposed on by procuring 
his signature to such a conveyance, when he really supposed 
he was signing a receipt, a promissory note, or a mere letter.” 
An intimation has however been expressed by a very high 
authority, that if courts of justice were at liberty to be govern- 
ed by their sense of expediency, it might be proper for them to 
give to a mere scroll all the effect which is attached by the 
common law to a seal.? It is understood that the scroll has 
been introduced by an act of the legislature into the states of 
Delaware, Virginia, Illinois, Missouri, and Tennessee, as a sub- 
stitute for the seal. The expediency of this substitute is urged 
by Mr. Griffith in a note to the fourth volume of his “ Annual 
Law Register,” p. 1201, which we here extract :— 

Why is it not sufficient ? Tam not aware that the supreme court have 
yet held, that the grantor’s act is void as a deed, when he makes it fora 
deed, affixes a scroll and acknowledges that he has set his hand and seal 
or to that effect, and then delivers it as such. 

The waz and the actual seal on it, have been long disused. The com- 
mon law has accommodated itself to the subject, and is now nothing more 
than it was at first, a rule of common sense: After the Normans came in 
(1066,) seals were introduced and used from necessity, in order to evidence 
the feudal alienations. 

The seal of the feoffor not only served to give solemnity to the instru- 
ment, characterising it as a deed ( fuctum), but the impression of it on wax 


# 12 Johns. Rep, 73, * 5 Kent's Com. 445. tn nolis. 
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was evidence of the identity of the grantor. The barons could not write 
their names, nor the witnesses theirs; seals, containing the name or device 
by which the lord was known, served therefore the double purpose, of 
proving the instrument and deciding the nature of it. But in process of 
time grantors could sign their names, and witnesses theirs. Actual sealing 
(that is an impression with a seal on wax) then became useless for any other 
purpose, but as it fixed the character of the instrument to be a deed, or being 
omitted, only a common writing, not having any solemnity beyond verbal 
evidence. 

In other words, the seal was no longer evidence of the execution of the 
deed by the grantor, but a mere sign that he intended it to be a deed. 

The common law followed the reason of the thing: The grantor’s seal 
was no more necessary, any man’s seal was sufficient: Sealing itself was 
next discarded, and of course wax was no longer requisite. A bit of artifi- 
cial wax heated and stuck in the place of the seal, was sufficient; it showed 
the intent of the maker that he bound himself by deed, and as a seal, it was 
symbolical of that. Thus the common law dispensed with wax, and the 
impression of a seal: At length paste, (a little meal and water) was found 
more convenient to attach to the instrument; then this was accepted by 
the common law, and a wafer with a piece of blank paper over it, was a 
seal. The paste without the paper or the paper without the paste, if it 
was any how else stuck on, became a seal, by the common law. In short, 
that is a seal by the Jaw which is called so, and attached in a durable man- 
ner to the instrument; and surely nothing can be more satisfactory of a 
man’s intent to make a deed and to give it the durable mark of one, than 
when he says in the instrument, ‘in witness whereof I have hereunto se¢ 
my hana and seal,’ and instead of’paste or a drop of resin or pitch, tar, gum 
or any other sticky thing, makes a mark with ink in the form of a seal, more 
adhesive than wax, and as durable as the writing itself. 

In short, the common law has ever been, that whatis put as and answers for 
a seal, is sufficient to make a deed : It is now a mere emblem, and only to 
determine by some visible character, that the instrument is intended to 
have the operation of a deed: It is no longer used as an evidence, of the ex- 
ecution of the instrument, 

I know of no decision in New Jersey, that there must be wax ora seal; 
on the contrary, any visible representation of them in the place of a seal, 
has been always so held; as paste without a seal on it, or any touch of wax, 
&c. natural or artificial, where the seal shouldbe, And it would be strange 
indeed if a court should now say, a man must lose his land or money, be- 
cause the grantor or obligor had put an ever-enduring character as his seal, 
instead of a smear of paste, wafer, wax or gum. 

Since the statute of frauds, signing has been necessary to a conveyance; 
and it is very remarkable that that statute requires nothing else. 


As long since as the year 1782, it was considered in Penn- 
sylvania that the seal to a deed had become a mere form ;! 


1 Vid. the case of M‘Dill’s Lessee v. M‘Dill, 1 Dallas’ Rep. 63, before 
M‘Kean, C. J., and Atlee and Evans, Justices. 











delete Dot 






i 


SSS ES Ss 





i 
+ 










haga 


354 Signing and Sealing [ October, 


and the court in the case to which we refer, speak of an ink 
seal as being entitled to as much authenticity as any other. 
This expression, by the way, “ ink seal,’’ sounds very odd, as a 
seal has always been understood to mean something in addi- 
tion to what has, or can be done, byapen. A mark made with 
ink, may be adopted as a sudstitute for a seal; but the liquid 
character of ink, is certainly incompatible with the idea of “a 
tenacious substance capable of being impressed.” It is cer- 
tainly much more consistent to say (as is the construction in 
Virginia) that a scroll annexed to a signature, is not sufficient 
to make a sealed instrument, unless it appear from some ex- 
pression, in the body of the instrument, that it was intended as 
a seal.! 

As no contract can be dissolved but by the same solemnity 
with which it was created, a contract under seal cannot be dis- 
charged without a release under seal. In the state of Pennsyl- 
vania, however, where for the want of a regularly constituted 
court of equity, the law courts have gradually assumed chan- 
cery powers, it has been held, that a mortgage may be released 
by an instrument not under seal.2, And in a very recent case in 
the same state,’ the majority of the court were of opinion, that 
a receipt not under seal, to one of several joint obligors, for his 


>? 


proportion of the debt, discharges the rest. From this opinion, 
however, Tod J. dissented ; and he considered that on receiving 
part of a debt from a joint debtor and discharging Aim in order to 
produce the effect of discharging the other debtors, against the 
intent of the parties, the release must be technical and under 
seal; and he cited, to support his view of the law, 2 Johns Rep. 
448. Ib. 186. 9 Johns. 310. 8 Johns. Rep. 389. 7 Johns, Rep. 
210. 8 Mass. Rep. 480. 2 Salk. 575. 2 Saund. 48, 

We shall conclude the sketch we have proposed to give of 
the authorities relating to the signature and sealing of deeds, 
by observing, that there have been a number of decisions, the 
grounds of which have been, that, if a party seals and delivers an 


4 Austin’s Adm’x. v. Whitlock’s Ex’r. 1 Munf. 487. The law of Virginia 
is stated to be, that a writing by which the party binds himself, his heirs, 
&c. to pay a sum of money, for value received, as witness his hand, (saying 
nothing of his seal) is not an obligation under seal, but a mere promissory 
note; notwithstanding a scroll purporting to be a seal, be annexed to the sig- 
nature. Anderson v. Bullock, &c. 4 Munf, 442, 

® Wentz v. Dehaven, 1 S. & Rawle 312. 
® Millikin et al. y, Brown, 1 Rawle 391, 
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of which have been, that, if a party seais and delivers at 
instrument as his deed, he cannot afterwards defeat it, by in 
sisting on a variation between the name in the deed and his 


real or usualname. Indeed, he, fro hac vice, may be said t 


/ ) 
adopt the name written.’ For instance, a bond in the name of 
Erlin, and siened Erlwin,is wood; but then it must be ceciarcd 
upon as the bond of Erlin.2 So, where a joint and several bon 


in the names of T. Davis & G. Marsh, was siened by Davis 
alone, “ Davis & Marsh,” and sealed and delivered by him, it 
was held good as the several bond of Davis.° 





ACKNOWLEDGMENT OF DEBTS, BY PERSONS OF 
FULL AGE, CONTRACTED DURING INFANCY. 


By the common law, an infant is liable for necessaries ; and 
what are necessaries depends very much upon his rank and de- 
gree in life, according both to English and American authori- 
ties. By these authorities, the general rule is, that all con- 
tracts by infants, except for necessaries, may be avoided. And 
a negotiable note given by an infant, even for necessaries, it 
14 


seems has been held to be void. As to what are necessaries 


. 


for an infant, is generally a question of law for the court; but 


i false surname, he shall be estopped to 
avoid it; because he may have divers surnames: it is sufficient if it appear 
by evidence that he was the same person who sealed and delivered the ob 
ligation. Vin, Abr. Obligation. (B.) Reevesv. Slater, 7 Barn. & Cress, 486, 
In this case John Stowe Lundte, who executed a deed, in which his name 
was spelled John Stone Lundic, * J. S. Lundie” was held to be estopped. 
It appears, that a man may assume surnames at his pleasure, for he may 
have ‘divers at divers times,” Co. Litt. 5. a. So an act of parliament 
viving anew name, does not take away the former name; and as to the 
king’s licence, it merely permits the party to take and not to give, 15 Ves. 
100. Buta person can have only one christian name, and though he be 
called John Job, yet it is but one name; Co, Litt. 3. a. 3 Maule & S. 263. 
It is stated by Lord Coke, that the christian name given at baptism may be 
changed at confirmation, and then the baptismal name is gone, and should 
not be used again. /did. and vid. to same effect Lord Thurlow in Delmare 
v. Robello, 1 Ves, Jun, 416. Quar. Review of Juris. vol. 3. p. 369, 


2 1] 


Cromwell v. Grunsden, 2 Salk. 462, and vid. Reeves vy. Slater, 7 Barn. 
& Cress. 486, 
’ Elliot v. Davis, 2 Bos. & Pul. 338. 
4 Ow , > 9 ry . . 
Swasey v. Administrator of Vanderheyden, 1 Johns, R. 33, but vide 


1 T. R. 40, 
VOL, II,—=NO, X. 
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how much and of what quality, are for the jury to judge, as such 
questions depend upon the pecuniary circumstances of the in- 
fant. Lodging, clothing, food, medicines and education, have 
generally been deemed, as is believed, necessaries to every in- 
fant. But, as was held in South Carolina, such articles as 
liquors, pistols, powder, saddles, bridles, whips, fiddles, fiddle- 
strings, &c. are not to be allowed as necessaries.1 Lord Coke 
considers the necessaries of the infant to include victuals, cloth- 
ing, medical aid, and “good teaching, whereby he may profit 
himself afterwards.’’2 

The common action in use before the reign of William the 
Third, for the recovery of debts, was the action of debt, which, 
as has been asserted by a late writer, was not well adapted to 
charge persons, when of age, with promises to pay simple con- 
tract debts contracted during infancy. The same writer ob- 
serves, that before the decision in S/ade’s case had brought the 
action of assumpsit into use, it was required of infants to give 
single bills and bonds (questionable securities as they might 
be); and cases on the confirmation of these securities, he adds, 
are to be met with. The decisions, however, upon the ques- 
tion, how far an adult could make a promise to pay a simple 
contract debt, contracted during infancy, commenced with the 
case of Ball v. Hesketh4 In that case, it was ruled, (as ap- 
parently a new point) that where the defendant, under age, bor- 
rowed money of the plaintiff, and afterwards, at full age, promis- 
ed to pay him, it was a good consideration for the promise, and 
the defendant should be charged. Alsoin Southerton vy. Whitlock,§ 
it was ruled by Raymond, C. J. that if goods, which are not 
necessaries, be delivered to an infant, who, after full age, ratifies 
the contract by a promise to pay, he is bound. By the law 
as it now stands, most of the contracts of infants are voidable 
only, and not absolutely void ; and it is deemed sufficient, if the 
infant be allowed, when he attains maturity, the privilege to 
affirm or avoid, in his discretion, his acts done, and contracts 
made in infancy. Mr. Bingham, in his treatise on Infancy, 
concludes that to determine whether the act of an infant be 
void or voidable, is, “ that acts which are capable of being le- 


11 M’Cord, 572. 2 Co. Litt. 172. a. 

3 Wilkinson on Limitation of Actions, 116. 

*Comb. 381, cited in Wilkinson, as supra. 

°1Str, 690 5 2 Kent’s Com. 191. 
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gally fatified are voidable only ; and acts which are incapable 
of being legally ratified, are absolutely void.”” Mr. Kent, who 
in his Commentaries refers to this criterion, says, “it does not 
appear to free the question from its embarrassment, or afford 
a clear and definite test.” In one result, it has been said, the 
books agree, and that is, whenever the act done may be for the 
benefit of the infant, it shall not be considered void, but he shall 
have his election when he comes of age, to affirm or avoid it.? 
This, says Mr. C. J. Parker, is the only clear and definite pro- 
position, which can be extracted from the authorities ; but he 
admits, that in the application of the principle, there is difficul- 
ty.s In the case referred to it was also observed by the same 
Judge, “ Perhaps all simple contracts by infants, which are not 


founded on an illegal consideration, may be made good by rati- 
fication.” 


There is an important distinction between a promise to pay 
a debt contracted during infancy, and a promise to take a case 
out of the statute of limitations. In the first place, the promise 
of an infant cannot be enforced against him upon a mere ac- 


knowledgment, nor upon partial payment, after he comes of 
age ; but in order to ratify his contract, a direct promise t.: pay 
is necessary. In the case of Zhrufip v. Fielderj4 where the 
payment of a part by the defendant after he came of age, was 
proved, Lord Xenyon said, “I am of opinion this is not such 
a promise as satisfies the issue. The case of infancy, differs 
from the statute of limitations; in the latter case, a bare ac- 
knowledgment has been held to be sufficient : in the case of an 
infant I shall hold an acknowledgment not to be sufficient, and 
require proof of an express fromise to pay made by the infant 
after he has attained that age, where the law presumes he has 
discretion. Payment of money made as in the present case is no 
such promise.” Conformably to the rule laid down by Lord 
Kenyon, it was held by the Supreme Court of Massachusetts, 
that where a defendant in conversation concerning a note made 
by him during infancy, said he owed the plaintiff, but was 
unable to pay him, and that he would endeavour to procure his 
srother to be bound with him; it was not a renewal of the 
promise.’ But where, on being applied to for payment of 


12. Kent’s Com. 192. “Ib. 

* Whitney v. Dutch, 14 Mass, Rep. 457. 42 Esp. N. P. C. 628. 

° Ford y. Phillips, 1 Pick, 203. Vid, also Smith y. Mayo, 9 Mass. Rep, 
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such a note, the infant acknowledged that the money was due, 
and promised that on his return to his home, he would endea- 
vour to procure it, and send it to the creditor; it was held to be 
a sufficient ratification of the original promise.? And in the 
case last cited it was held too, that if an adult and infant are 
co-partners, and the former makes a note in the name of the 
firm for a partnership debt, and the infant after coming of age, 
ratifies it, he is bound to pay. 

In relation to a plea of infancy, by one of several defendants, 
it has been held in New York, that where several defendants 
are sued on a joint and several contract, and of them sets 


up his infancy, the jury may find a oan for the infant, and 


for the plaintiff arainst the other defendants; or the plaintiff 
i ? ! 

may enter a nolle fi yuias to th ge and proceed to 

judgement against the other defendants. jut inasmuch as the 


plea of infancy is a personal privilege of which the party 
alone can take advantage, in an action against two defendants, 
where one is taken and the other not, the defendant in court 
cannot give the infancy of his co-defendant in evidence under 
the general issue. 

Another setiled distinction between a promise to pay a debt 
contracted during infancy, and a promise to take a case out of 
the statute of limitations, is, that in the former case, a pro- 
ade under arrest is not binding. In a case in Massa- 

husetts, Mr. J. Putnam, who gave the opinion of the court, 
elerring to the case of Harmer y. Killing, just cited), held 
that a new promise by an iniant, after coming of age, made 


the writ is in the officer’s hands, but belore it is served, will 


not support the action.© ‘Lhe case at bar, Mr. J. Putnam said, 
was very much like the case ol fapjan v. Abbott, decided in 


1¢ Lssex Term, in 1820, where the evidence 
to prove a pene mise after the defendant came of age, was, that he 
said to the officer who had the writ to serve, “ that his brother 


mathe to have paid the note; that the writ should not go to 


| 
court; that it should be settled ; that he would see his brother 
* Whitney v. Dutch, 14 Mass. Rep. 469, 
$ Hartness v. Thompson, 5 Johns. Rep. 160, 


4 Van Brainer v. Cooper, 2 Johns, Rep. 279. 


® Warmer v. Killing, 5 East, 102. 
a ee eS a ee SO We wee 8 ae ; 
Ford v. Phillips, 1 Pick, Rep. 202, It was however, differently decided 


stecle, 2 N. H. Rep. Si. 
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who ought to pay it;” and after the writ was returned, “ that 
he meant to goto jail onit.”’ But that evidence was held not 
to be sufficient. Mr. J. Putnam added, that the only evidence 
in the case before him, was drawn from the defendant by the 


officer, after the action was commenced, and before the writ 
was served. 


The distinction between a promise to pay a debt incurred 
during infancy, and a promise to take a case out of the statute 
of limitations, was much considered in a late case in England, 


we mean the case of Thornton y. Illingworth. Under a re- 
plication (to a plea of infancy,) that the defendant promised 
to pay after he came of age, proof was given of a promise after 
the action was commenced ; and the case of Yea v. Kouraker? 
was relied upon, that an acknowledgment of the debt after the 
commencement of the action would take the case out of the 
statute of limitations. But it was held that there was a plain 
and important distinction between the two cases; where the 
statute of limitations applies, it operates only to extinguish 
the claim for a pre-existing debt, it allows that the debt has 
existed, but presumes that it has been discharged, and then the 
subsequent promise rebuts the presumption of payment, and 
revives the original debt without creating any new obligation ; 
but where infancy is pleaded and proved, there is neither debt 
nor obligation existing until the party comes of age, because 
any promise made by him during his infancy is void in law. 
If, upon arriving at full age, he makes a promise to pay a debt 
ncurred during his infancy, that promise is binding upon him, 
But why ?—because it constitutes a new debt, and a new lia- 
ility, and that debt and liability date their existence from the 

recise period of the promise only, without reference to the 
commencement of the action. 

To afford an opportunity to persons, when they arrive at 
majority, of ratifying their engagements made during their mi- 
nority, and at the same time to relieve them from the oppres- 
sion to which they are subject by extorting a ratification, and 
not to trust such ratification to the evidence of interested per- 
sons, was one of the objects of the late Act of the British Par- 
liament (Lord Tenterden’s Act), which, in certain cases, re- 
quires promises to be in writing. By the act referred to (9 

4 Reported in 4 Dow]. & R. 545. S. C.in 2 Barn. & C. 824. 
22 Burr. 1099. 


Vid.also Wilkinson on Limitations, 117, 
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Geo. IV.) it is provided that “no action shall be maintained 
upon any promise made after full age to pay any debt contracted 
during infancy, or upon any ratification after full age of any 
promise or simple contract during infancy, unless such prom- 
ise or ratification shall be made by some writing signed by the 
party to be charged therewith.’’ Upon this section of the 
above mentioned act, a late writer says, it may be observed, that 
it does not declare such promise or ratification to be illegal, 
by but that no action shall be maintained.! It applies to any debt 
| contracted during infancy, and to any promise or simple con- 
tract made during infancy, and, therefore, to contracts for ne- 
cessaries as well as other contracts made by infants. But on 
| a contract for necessaries, unless for the purpose of taking a 
; case out of the statute of limitations, or other case requiring 
a promise or ratification after full age, the action for necessaries 
will remain at common law.? 
The tendency of the above mentioned act, we think, is bene- 
ficial, and its provisions we trust will ere long be enforced by 
legislative authority in the United States. If we are not disap- 
pointed in this anticipation, the disputes respecting ratification 
of simple contracts made during infancy, will be greatly les- 
sened from what they will otherwise be. 
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ASSIGNMENTS UNDER A FOREIGN COMMISSION OF 
BANKRUPTCY. 


i Opinion of Mr. J. Marcy in the case of Richard Abraham, impleaded, &c. appel- 
lant, and C. B. Plestoro, and Others, respondents —(3 Wendell’s Reports, 
) 538.) 


This is acase of considerable importance, and we shall en- 
deavour to place it before our readers, in as condensed a man- 
ner as possible. It was a case decided by the Court of Errors, 
of the State of New York, at their last December Term, when 
the majority of the court were of opinion, that an assignee un- 
der a foreign commission of bankruptcy is not entitled, before 


SOE nan 


judgment, to an‘injunction to restrain the bankrupt from receiv- 
ing from the custom-house here, property which was on board 
a vessel on the high seas, on its way from England to New 
York, at the time of the suing out of the commission. The 
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1 Wilkinson on Limitations, 14, 119. 
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case was an appeal from Chancery, in which court a bill had 
been filed by C. B. Plestoro, and eight other creditors of the 
appellant, and by James Johnstone, an assignee under a com- 
mission of bankruptcy sued out in England against the appel- 
lant. The bill, after stating that the parties were all subjects 
of the king of Great Britain and there domiciled, and setting 
forth the debts due to the several creditors, averred, that in 
July, 1828, the appellant absconded to avoid being arrested at 
the suit of his creditors; that Plestoro, a creditor to the amount 
of £3500 sterling, procured a commission of bankruptcy to be 
issued; that on the 8th of August the commissioners declared 
the appellant a bankrupt, and on the same day executed a deed 
of assignment of his estate to Johnstone, whereby the same, by 
the laws of England, became vested in him in trust for the 
creditors of the appellant; that the appellant had lately arriv- 
ed at the city of New York, having brought with him on board 
the ship Great Britain, sundry merchandise, goods and chat- 
tels, which it was alleged, were in a public store, under the 
power and custody of the collector for the port of New York. 
The bill further stated, that suits had been commenced in the 
names of the creditors against the appellant in a court of the 
city of New York, for the debts due to them respectively; that 
the appellant had been arrested and the suits were pending; 
that the witnesses necessary to prove the debts, reside in Great 
Britain, beyond the jurisdiction of the courts of the state. The 
bill also prayed a discovery as to the several matters alleged in 
the bill; that the collector of the customs might be decreed to 
deliver the goods to Johnstone the assignee, upon payment of 
the duties, and that in the mean time an injunction issue, re- 
straining the collector from delivering the property to the ap- 
pellant, and forbidding the appellant from suing for or receiv- 
ing the same until the order of the Court. 

An injunction was issued according to the prayer of the bill 
above mentioned. The defendant’s answer admitted the debt 
of Plestoro and some of the others, but denied that he had quit- 
ted England clandestinely, and stated that he left persons in the 
mean time to carry on his business witha large capital for that 
purpose, &c.; and denied all knowledge of the suing out of the 
commission of bankruptcy in England, and of the assignment 
under it. He admitted his arrival with the property in New 
York, and its deposit in the custom house. It was insisted 
also in the answer, that the commission of bankruptcy in Eng- 
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land, if issued, had issued impfrovidently and illegally, and 
ought not to prejudice him in this country. 

On the 7th October, 1828, the appellant applied to the chan- 
cellor, for a dissolution of the injunction, and on the 21st of the 
same month, the chancellor denied the motion, with costs to 
be paid by the appellant, and made an order accordingly : the 
reasons for which decision will be found in | Paige’s Chan. 
Ref. 236. From this order the defendant below appealed. 

By Maynard, Oliver, and Steddins, it was held that an as- 
signment under the bankrupt law of England, does not operate 
a legal transfer of the personal property of the bankrupt in this 
country, even as between the assignee and the bankrupt. And 
Maynard and Stebbins held, that if the property be on board of 
a British vessel on the high seasat the time of the suing out of 
the commission, and thus within the jurisdiction of England, 
it passes by the assignment, but if so, the fact must be distinctly 
averred, and will not be presumed. And by AZaynard and Oli- 
ver—The assent of a bankrupt to a statutory assignment of his 
property, while the proceedings are yet in feri, is not to be 
presumed. And by Oliver, if the same effect be given toa 
statutory assignment, astoa voluntary conveyance, the assignee 
is not entitled to an injunction before judgment. 

Marcy and Throop, dissenting from the opinion of the ma- 
jority of the court, held that a commission of bankruptcy 


sued out in Eneland against a British subject, domiciled in 


> 
J 


that country, divests the bankrupt of personal property of 
which he is possessed in this country, and transfers it to the 
assignee; and that, in like manner, property in a vessel on the 
high seas passes. 

In the opinion given by the minority of the court in this case 
we think the bar generally, will most heartily concur. As the 
important question raised in the case is very ably and fully 


argued by Mr. J. Marcy, we here give his opinion at length. 


By Mr. Justice Marcy. There are several objections to the proceedings 
in this cause in their nature preliminary, which lie in our way to that mainly 
relied on the rey L of t c) ( ’sorder. It is said that if the 
alleged proceeding’s agua a} ‘upt vested inthe provi- 
sional assignee the property in qué .t e other respondents are im 


properly jomed with him in this suit; and if it is a proceeding on the part of 
the creditors to obtain a discovery to aid them in their suits at law, then 


Johnstone, the assignee, should not have been a party. If it should be con- 
ceded that there is a misjoinder of complainants in the bill, a m uon to 
dissolve the injunction issued thereon is not the proper proceeding on the 
art of the defendant to obtain the benefit of that objection. It should have 
| : 

been presented tothe court below by a demurrer tothe bill. If it appear 
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that any party to the bill hasa right to retain the injunction, this right is not 
impaired because he is joined with others who-have no such right. 
But the right of Johnstone, the provisional assignee, to sustain the suit, 
is called in question. His power, it is said, is only temporary, and lasts 
only until the creditors make an appointment; and by the course of pro- 
ceedings in bankruptcy, the creditors must have met and superseded him 
before this suit was commenced. The provisional assignee has as ample 
powers as the assignee appointed by the creditors, and he retains his trust 
until he is “removed at a meeting of the creditors for the choice of assign- 
ees, if they shall think fit.”” (6 Geo. 4th, ch. 16,§ 45.) There is not the 
slightest intimation that Johnstone has been removed; we must therefore 
consider him invested with all the rights and authority of a duly constituted 
assignee. The 88th section of the British bankrupt act prohibits the bring- 
ing of suits in equity by the assignees, without the assent of the major part 
of the creditors. An objection founded on this section of the statute is made 
to the proceedings in this case, because the assent of the creditors does 
notappear. In Watkins vy. Fry, (1 Merivale, 255,) it was admitted by the 
counsel, who raised a similar objection in that case, that the court always 
presume an assent where a dissent is not shown. If this suit was subject 
to the regulations prescribed by that act of parliament, our courts would 
infer, as the English courts do, that the assignee acts with the assent of the 
creditors if the contrary does not appear. Another objection to the bill, or 
rather to the right of the complainants named in it to have the relief they 
ask for, is founded on its multifariousness. 1 think there would be no use 
in stopping to ascertain whether this objection exists in point of fact, because 
if the bill was beyond all doubt multifarious, this fact could not properly 
have any influence upon our decision as to the order from which this appeal 
is brought. This is also an objection that should have been presented on 
demurrer. 

The creditors, distinctly as such, without judgments, and unconnected 
with the assignee, have not probably a right to the injunction; but the more 
serious enquiry is, whether Johnstone, as assignee, either alone or in con- 
junction with the creditors, has this right. In pursuing this enquiry, we 
shall be naturally led to consider: 1. What claim or title he derives to the 
property stayed by the injunction in the custody of the collector of New 
York? and 2, If he has any claim to it, has he a right to resort to the pro- 
ceedings which have been had in this case to enforce that claim? 

What is the extent of the operation of an assignment under a bankrupt 
law of a foreign country, and what right the assignee thereby acquires 
here, isa grave question, which has c alled forth much profound learning 
and able discussion from the late Chancellor Kent in the court of chancery, ; 
and Mr. Justice Platt in the supreme court. This question has also been 
much considered in other tribunals of our country. Some of the contro- 
verted points may now be regarded as settled and ‘laid up among our ac- 
knowledged rules of jurisprudence;’’. but this case shows that there are 
some things on this subject that remain to be settled. 

Chancellor Kent, influenced by a spirit of liberality which he indulges 
to a greater degree, perhaps, than almost any other enlightened jurist, and 
wishing that all the commercial nat ions of the world might become a con 
federacy, recognizing and observing in relation to the transactions of th® 
citizens and subjects of each the great principles of justice, adopted in th® 
case of Holmes v. Remsen, (4 Johns. Ch. R. 460,) not only the doctine that 
the suc cession to and distribution of personal property is regulated by the 
owner’s domictl, and not by the /ex foci rei sitz, but he also laid: down wh: at, 

I believe, was then a nov elty here, the rule that our courts were called on 
inthe spirit of comity to give, as the English courts profess to do, effect to 
the title of a foreign assignee, to the prejudice of rights acquired by our 
own citizens under our own laws, to the property and debts of the bank- 
rupt in this country, provided the foreign assignment, in point of time, pre- 
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ceded the attachment or lien acquired here. This doctrine gives to the 
proceedings under foreign bankrupt laws an operation extra territorium, 
and transfers, by virtue of the assignment, all the property and all the choses 
in action of the bankrupt in whatever country they are. By this decision, 
mere municipal regulations, (for such undoubtedly i is the character of acts 
relative to insolvents and bankrupts, ) are undisguisedly turned into inter- 

national laws. Judge P latt, 1 be a suit between the same parties in the su- 
preme court, (20 Johns. R. 227,) comparatively confined within very nar- 

row limits the operation of “assignments under a foreign commission of 
bankruptcy. He denies the existence of any international law on the sub- 
ject; he admits, however, that there is a comity, which is always to be ex- 
ercised with a just regard to the rights that our citizens have acquired under 
our laws to the property of a foreign bankrupt situated in this country, 
and to the choses in action due to him here. The associates of the learned 
judge forbore to express their concurrence in this view of that case. If, 
therefore, we were not to look beyond the decisions of our own state tri- 
bunals, there would seem to be a serious conflict of opinion for us to set- 
tle. 

The highest courts in several of the states distinguished for their en- 
lightened jurisprudence, have entertained views similar to those of Judge 
Platt. In Massachusetts, (13 Mass. R. 146,) in Connecticut, (Kirby’s R. 
313,) in Pennsylvania, (6 Binney, 353,) in Maryland, (1 Harris & McHenry, 
236,) in North and South Carolina, (2 Hayward, 24, Const. R. 283,) the 
extra-territorial operation of statutory assignments has been denied. If 
more was wanting to incline the balance against the opinion of the late 
chancellor, enough is found in two decisions of the supreme court of the 
U. States, one before and the other since the cases of Flolmes v. Remsen 
were discussed and decided here. In the case of Harrison v. Sterry, (5 
Cranch, 298,) Ch. J. Marshall says: ‘* The bankrupt law of a foreign coun- 
try is incapable of operating a transfer of property in the United States,” 
That court reiterated the same doctrine in the case of Ogden y. Saunders, 
(12 Wheaton, 213.) However satisfied the late chancellor might have been 
with his own views on this subject, and however firmly he be lieved his po- 
sitions to be established, he has subsequently acknowledged that they are 
swept away by this strong current of authority. Speaking with reference 
to the decision of the case in chancery of //u/mes v. Remsen, he says, that 
** Whatever consideration might otherwise have been due to the opinion in 
that case, and to the reasons and decisions on which it rested, the weight 
of American authority is decidedly the other way; and it may now be con- 
sidered a part of the settled jurisprudence of this country, that ‘a prior 
assignment in bankruptcy under a foreign law will not be permitted to pre- 
vail against a subsequent attachment by an American creditor of the bank- 
rupt’s effects found here, and our courts will not subject our citizens to the 
inconvenience of seeking their dividends abroad when they have the means 
to satisfy them under their own control.” (2 Kent’s Com, 330, 1.) 

Although the bankrupt law of Great Britain as a law can have no opera- 
tion here, it is nota legitimate inference from this proposition, that no 
rights derived from the operation of that law can be regarded in this coun- 
try or enforced by its tribunals. It is very correctly said, by one of the 
judges who gave an opinion in the case referred to in Binney’s reports, 
**that an assignment by law has no legal operation out of the country of the 
law maker; ait by the courtesy of nations, founded on principles of mu- 
tual convenience, the laws of one country are sometimes regarded in ano- 
ther.” Platt, J. thinks the convenient rule would be, “that statutory as- 
signments as to creditors, should operate infra territorium only; he admits 
the existence of acomity among nations; and agrees with Chancellor Kent 
that it ought to be observed quartenus sine prejudicio indulgentium fieri po- 
fest. Ido not discover that this comity has any where been so far withheld 
as to aaa to foreign assignees a resort to our courts in their character as 
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assignees, or representatives of the bankrupt, to secure the rights they have 
acquired by the assignment; on the contrary, suits in their own names 
have, in repeated instances, been sustained and their right to sustain them 
established by express adjudication. In the case of Bird and others v. Pier- 
pont, (1 Johns, R. 118,) ‘Thompson, J., says that, ** perhaps we ought not 
so far to take notice of foreign bankruptcies as to compel prosecutions to 
be carried_on here in the name of the assignees, yet 1 think we ought to re- 
cognize the right of the assignees so as to allow them to prosecute in their 
own name if they pleased.” Livingston, J., in giving his opinion in that 
case, advocated a doctrine nearly as broad as the English rule, but thought 
himself restricted in arene of it by the decision of the case of Van 
Raugh vy. Van Arsdaln, (3 Caines, 154.) Kent, as chief justice, gave the 
opinion of the court in the case of Bird and others v. Caritat, (2 Johns. R. 
342, ) and he there expressly declares, ‘* that there can be no doubt of the 
right of the assignees under a commission of bankruptcy, (sued out in 
England, ) to collect the debts due to the bankrupt, either by suit directly 
in their own names or as trustees using the name of the bankrupt.” ‘It is 
a principle,” he further says, ‘of general practice among nations to admit 
and give effect to the title of foreign assignees.” Ch. J. Parsons, who on 
other occasions firmly resisted the introduction of the English rule, remarks 
in the case of Goodwin v. Jones, (3 Mass. R. 517,) that itis admitted “ that 
the assignee of a bankrupt, duly appointed pursuant to the laws where the 
bankrupt dwells, may maintain an action in that character in another state, 
the laws of which are not repugnant to his recovery.” In the case of Milne 
v. Moreton, (6 Bin. 353,) Yeates, J.. who was perhaps more strenuous and 
bold in denouncing the British doctrine than Ch. J. Parsons, also admits that 
the American as well as the British decisions assert that the assignees under 
a foreign commission of bankruptcy are considered the substitutes of the 
bankrupt, and may support suits in their own names. He adds, that “ as 
between the bankrupt and his debtor this operation is fair, provided the 
debtor is made safe in his payment; but where it is extended further and 
thereby affects the rights of strangers, it assumes a different character.” 
In another part of this learned opinion he says, ‘it is one thing to assert 
that assignees of bankrupts under foreign institutions should be allowed by 
the courtesy of nations to support suits as representatives of such bank- 
rupts for debts due to them, and it is another thing to give efficacy to those 
institutions to cut out attaching creditors, although posterior in point of 
time, who have commenced their proceedings under the known laws of the 
government to which they owe allegiance and from which they are entitled 
to protection.” More cases need not be cited nor better authority adduced 
to show, that assignees of foreign bankrupts have the right to sue in our 
courts in their own names. This is not even questioned by many of those 
who are strenuous in denying all extra territorial operation to foreign bank- 
rupt laws. The right of such assignees to sue does not result from the law 
—— but from a long used and well established comity. 

But the establishment of this right in the assignee in this case amounts to 
nothing, if the proceedings against Abraham as a bankrupt have not effect- 
eda transfer ofthe property in question, and given the assignee some domi- 
nion or right of dominion over it. It is confidently urged by the appellant, 
that no transfer is effected or rights acquired by the assignee, because the 
proceedings are the result of amere municipal law, confined in its influence 
to the territories of the British government. It must be borne in mind that 
all the parties to this suit are not only British subjects, but were domiciliat- 
ed in England when it was commenced. It is admitted on all sides, that 
personal property is, in some sense, without locality, and is sometimes af- 
fected and disposed of by the law of the owner’s domicil. The proposition 
is indisputable, that such property follows the ow ner, and at his decease is 
to be distributed according to the law of the c ountry in which he was domi- 
ciled at the time of his de ‘ath, after satisfying the ec lainis on it arising under 
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the laws of the country where it is situated. In the case before referred to, 
(2 Johns. R. 342,) the supreme court of this state decided, that.“ the gene- 
ral disposition of personal property by the owner in one country will affect 
it every where, because, in respect to the owner’s control over it, personal 
property has no locality.” Ch. J. Tilghman, in giving his opinion in the 
case before cited from Binney’s reports, admits the proposition, (but not 
to its utmost extent and without some exceptions) ‘that personal property 
has no locality, but is transferred according to the law of the country where 
the owner is domiciled.” The government where it is situated can subject 
it to regulations and give its citizens claims upon it to satisfy their demands 
against the owner. When the laws operate on it for any specific objects, 
it then has, for the purpose of answering thos¢ objects, a locality where it 
is situated; but when this is not the case, it is without locality and is subject 
to the laws of the country where its owner is domiciled. The property in 
question having no locality for any of the purposes above mentioned, or for 
others not mentioned, must be considered as following the person of Abra- 
ham, the owner; and if the proceedings under the commission affected him, 
I can perceive no reason why it did not his property. I again avail myself 
of a quotation from the very learned and able opinion of Judge Platt, in 
the case of Holmes v. Remsen, to confirm the conclusion to which I have ar- 
rived or rather which I have adopted, ‘*I admit,” says he, ** that between 
the bankrupt and his assignee and English creditors, they are all bound by the 
law of their own country; and although | deny the effect ofa statutory assign- 
ment to create a /ien here so as to deprive American creditors of their re- 
medy by attachment under our laws, yet it seems to me that the bankrupt, 
by the law of his domicil, was inc apacitated to make any assignment after 
the act of bankruptcy for which the commission issued; as to him, all his 
property and choses in action throughout the world, and his power over it was 
taken away and the assignee under the commission substituted in his stead.”’ 
If there is any soundness in these views, the commission against Abraham 

and the assignment by the commissioners divested him of the property in 
question and transferred it to Johnstone, the assignee, 

Another view of this case arising out of the peculiar situation of the pro 
perty in question, when the commission issued, may be taken, which may 
be satisfac tory to those who cannot acquiesce in the fore going c onclusion 
Hitherto I have considered the property as in this country when the,com. 
mission issued. Such, however, was not the fact. 

It is a self evident proposition that the municipal laws of a country, un- 
less restricted by their terms or ature, operate to the utmost extent of the 
jurisdiction of that country. Each nation has a concurrent jurisdiction upon 
the ocean; the munic ipal laws of England in relation to the subjects of 
that country, and the property of those subjects afloat upon the ocean, must 
be adjudged, I think, to have the same eftect as if both were within its ter- 
ritorial limits, This position is warranted by the decision of the supreme 
court of the United States in the case of Hudson v. Guestier, (6 Cranch, 
281,) where a s« izure on the ocean beyond the territorial jurisdiction of 
France, for the breach of a municipal regulation, was declared to be le gal. 

The commission of bankruptcy against Abraham was issued on the 8th 
of August, and the property did not arrive he re until the first of Septem- 
ber. About the time he left England with the property in question, pro- 
bably a few days afte rs in aship, the national character of which is not dis- 
closed, while a subj ject of and domiciled in that country, and many days 
before he arrived here, he was declared, in due form of law, a bankrupt, 
and all his effects assigned to one of the respondents. When the commission 
issued the property was within the jurisdiction of the British government, 
but not where that jurisdiction is absolute and exclusive: the bankrupt 
fleeing, as it is alleged, from his own country, had not then found a refuge 
in any other, nor h: id his proper ty found a protection from the pursuit of 
his fellow subjects by being placed where the laws of their own country 
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were counteracted or overruled by those of another government. This 
view of the subject would seem to clear the case from all doubt, if any re- 
mained, as to the actual transfer of the property upon which the injunction 
rests. 

But it is said that if we recognize the right of the assignee to sue in our 
courts, we must entertain all questions whic h may arise under the British 
bankrupt law; and in that case our courts will become subsidiary to the lord 
chancellor of England, sitting in bankruptcy; that we must look to the in- 
cipient steps of the proceedings, and pass on their correctness, and must 
annul or reverse them as we shall find them irregular or erroneous. Such, 
I apprehend, will not be the necessary consequence of permitting the as- 
signees to resort to our courts for the assertion of their rights. 

Our courts are at all times open to the subjects of every other govern- 
ment, and I never yet heard it urged that we ought to close them to such 
suitors because our judges may be called on to consider the laws of other 
countries. If the rights of a foreign assignee, by voluntary assignment, may 
be enforced in our tribunals, and every day’s practice shows not only that 
they can be, but that they are, I do not see why claims may not be prose- 
secuted in them arising from .a cae assignment. Inde ed, our own su- 
preme court, (2 Johns. Rep. 342,) as well as that of Massachusetts, (3 Mass, 
Rep. 517,) have regarded these statutory assignments as the voluntary acts 
of the bankrupts, and given to them the same effect in transferring proper- 
ty as assignments volunt: ry in fact. The correctness of this position to its 
fullest extent has been que sstioned, and I have no doubt properly; but there 

can be no objection to it in principle, where all the parties are subje cts of 
the power which authorized the assignment, and their rights arise on con- 
tracts made within the jurisdiction of their own government. What was said 
by lord Ellenborough in the case of Potter v. Brown, (5 East, 129,) is equal- 
ly true when applied to the judicial proceedings of this country, and illus- 
trates several of the views which have been taken in this case, but more 
particularly that now under consideration. ‘ We always import,” he says, 
“together with their persons, the existing relations of foreigners as be- 
tween themselves, according to the laws of their respective countries, ex- 
cept where those laws clash with the rights of our own subjects, and one or 
the other of the laws must necessarily give way; in which case our own are 
entitled to preference.” The application of the lex loci contractus brings 
under the consideration of our courts every day the proceedings of the 
bankrupt laws of other countries and the insolvent laws of our sister states. 
This is so common and familiar that I need not stop to refer to authorities 
to establish it. Faith will be given to the duly authenticated proc eedings 
of their own government in relation to these forei igners. If the commission, 
as is alleged, was improvidently issued against the appellant, or the pro- 
ceedings have been in any respect irregularly conducted, the course for 
him to take, as was very properly suggested by the chancellor, is to apply 
to the proper tribunal of his own country for correction or redress. 

It is further urged that there is no equity in the bill, or if there is any, it 
has been fully answered. It is well settled that creditors at |: arge or before 
judgment are not entitled to an injunction to restrain the debtor in the free 
use or disposition of his property. (2 Johns. Ch. R. 144.) The creditors 
in this case, merely as such, not having judgments against Abraham, cannot 
set up a right to retain this injunction, but the assignee may; for though the 
absconding, as charged in the bill, is denied, as well as the fact of insol- 
vency, yet the proceedings under the bankrupt act, and the actual assign- 
ment to Johnstone, one of the respondents, are not denied. It is said the 
assignee has no more than an unestablished claim to the property, and, as 
our courts are open to him, he must resort to them, as our own citizens 
would be required to do, to establish it; and until he has done so, he can- 
not have an injunction, Ihave endeavoured to show that the assignee in 
this case has not merely a claim to the property, but by the assignment it is 
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transferred to him, and the possession of Abraham as against him is illegal. 
His rights in relation to it are even more perfect than those of a judgment 
creditor; he has a clear vested right, and in such a case there can be no 
doubt that the chancellor may enjoin the wrongful possessor, and prevent a 
sale by him. I am therefore of opinion that the chancellor properly refused 
to grant the motion for dissolving the injunction. 

The decision of the second point raised by the appellant, that costs ought 
not to have been granted by the chancellor, seems to be involved in the 
first. The costs of motions of this kind are at the discretion of the chan- 
cellor, and if he properly refused the motion to dissolve the injunction, we 
cannot say that he improperly charged the party making it with the costs. 

1 am in favor of affirming the order of the chancellor, 


SKETCH OF THE NEW CHIEF JUSTICE OF THE 
SUPREME COURT OF MASSACHUSETTS. 

It was the declared intention of President Washington, that 
when he was called upon to nominate persons to office, “he 
would do it with a sole view to the public good, and would 
bring forward those who, upon every consideration and from 
the best information he could obtain, would in his judgment be 
most likely to answer that great end.’"! How far his Excellen- 
cy the Governor of Massachusetts was governed by this most 
excellent principle in nominating the present Chief Justice of 
the Supreme Court of that commonwealth, is a matter of some 
interest and importance to the profession in other states. The 
nomination and appointment of the Hon. Lemuel Shaw to the 
office just mentioned, we are happy to learn, is entirely satis- 
factory to the great majority of professional gentlemen in 
Massachusetts. It is believed that no disapprobation is felt or 
expressed, except on political grounds, and it is certainly 
greatly to the credit of the executive, that no considerations of 
a mere political kind, were allowed to influence the selection of 
so important an officer as the head of the judiciary. 

At the late term of the Supreme Court at Springfield ( Mass.) 
Mr. Justice Putnam, in his charge to the Grand Jury, took oc- 
casion, (after a tribute of respect to the memory of the late 
Chief Justice Parker) to express his own satisfaction, and to 
congratulate the people of the state, on the appointment of 
Mr, Shaw as successor of the distinguished gentleman whose 
loss the Court and the public severely felt, and unaffectedly de- 
plored. 

Mr. Chief Justice Shaw is between forty-five and fifty years 
old; of a firm constitution, and of laborious habits ; of extensive 


* Vide Notes to Marshall’s Life of Washington. 
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and various legal learning; of singular clearness of perception 
and communication; and of a reach and comprehension of 
mind, admirably adapted to master the most difficult and com- 
plicated legal questions. Men of great acuteness of discern- 
ment are often found to be too subtle and refined for the prac- 
tical business of the bench: but Mr. Chief Justice Shaw 
happily unites the soundest practical sense with a very high 
degree of acumen and discrimination. He is also uncommon- 
ly exempt from party biases of all kinds—(and in these days, 
such a qualification is of more than ordinary importance in all 
our judicial officers), and is blessed with a temperament pre- 
cisely fitted to the station he is called to assume. 

There are men in Massachusetts who are more extensively 
known abroad, and even within the limits of the state—and if 
the office had been filled by a vote of the primary assemblies 
of the people, (like that of Governor) it is not probable that 
Mr. Shaw could have succeeded. He has not been a political 
leader, nor has he been led by politicians. Though often 
called, by the people of Boston, into the Senate or House of 
Representatives, he has not pursued the course which gains 
the highest eclat—but has diligently attended to the best inte- 
rests of his constituents and of the commonwealth; and exert- 
ed his efforts for their good, without direct reference to his 
own fame or advancement. 

This is the second instance only, in which a Chief Justice 
of Massachusetts has been taken from the bar. But it has 
always been done in the Supreme Court of the United States ; 
and the present Chief Justice of the King’s Bench is the only 
man who, for the last century, has been promoted to that office 
from a lower seat on that bench. 

As a general rule, it seems to us decidedly preferable, for 
many reasons, that a Chief Justice should be taken directly 
from the bar. He will better know the deficiencies and pecu- 
liarities in the court, (if any exist) which require correction, 
than one who has been on the bench, and who, therefore, has 
been excluded from that unreserved intercourse with the mem- 
bers of the profession, which alone can apprize him of their 
views and opinions on topics of this nature. A puisne judge, 
it is true, may on his accession to office, carry equal know- 
ledge of these things to the bench—but he cannot carry there 
an equal fower of correction. We believe we express a very 
common sentiment, when we say that much more confident 
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and rational hope of improving the jurisprudence of any state 
or country is allowable, when the head of the court is selected 
from the bar, than when a side judge is made Chief Justice. 
There are doubtless exceptions to this remark—and we doubt 
not that either of the associates of the late Judge Parker, 
whom he left to mourn his sudden death, would have ably and 
satisfactorily fulfilled the duties which are devolved on his 
successor.! 


1 The following notice of the appointment of the new Chief Justice of 
Massachusetts, is from the Massachusetts Journal: 


** We do not think that there has been a more disinterested and purely 
patriotic executive appointment in this country since the administration of 
Washington, than that of Lemuel Shaw, made by Governor Lincoln, and 
unanimously approved by the Council, to the above high office. For three 
of the old Bench, including the late Chief Justice, we have always felt 
and feel great respect; but at the same time we also think, as we believe 
the Governor did, that this was not an affair of personal feeling and private 
complaisance, but a solemn and responsible public duty.” 


PROFESSIONAL MISCONDUCT.—DUELLING. 


We have before us a Nashville paper (the National Banner,) 


which contains the following opinion in a case decided in the 
Supreme Court of Errors and Appeals, in the State of Tennes- 
see, about a year and a half ago. 


Smith vs, State of Tennessee. 


Information was lodged by Davidson of Maury county, against the 
said Smith, a member of the bar and attorney of the circuit court, 
before the Hon, William E. Kennedy, one of the circuit Judges of 
the State, charging that the said Smith, while attorney of said court, 
had accepted a challenge to fight a duel with a certain Brank, ano- 
ther member of said bar. 

2. That the said Smith in the State of Kentucky had fought a duel 
with the said Brank, 

3. That he had in Kentucky fought with said Brank and had slain 
him, and stood indicted in that State for murder, 

Notice had been served—the said Smith appeared and filed his 
demurrer to the information—before joinder in demurrer he moved 
to withdraw the same and enter a motion to quash; this was refused 
by the court. 

The court gave judgment on the record against Smith, that-he be 
stricken from the roll of attornies of said court—which was done ac- 
cordingly, From this judgment and order, Smith prosecutes this 
writ of error; and now it is objected that the circuit court erred— 

Ist. In not permitting the party to withdraw the demurrer. 

2, That he should not have been deprived of his privileges in this 
summary way; and 
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3d. That the charge, if true, does not relate to any act done in the 
course of his professional duty, and consequently is not subject to the 
censure of the court. 

4th. That being indictable under the act of assembly, the party 
was answerable by presentment or indictment at the prosecution of 
the State, and not otherwise, 

That a court has had and exercised a summary jurisdiction over 
attornies admitted to its bar, cases from the earliest period up to 
the present time fully establish. In matters touching their duty, they 
may by the court be fined—subjected to the payment of costs of par- 
ties litigant ; made to deliver up papers confided to them; committed, 
suspended or removed for contempts; laid by the heels, or stricken 
from the roll of attornies. ‘Tidd’s Practice, 81; 4 Moore, 171; 7 
Moore, 376; 2 Burrow, 654; 4 T. R. Mod. cases, 187; Hawkins Pl. 
Crown, 369. This power, inherent in the courts, must be conceded 
to them, and the exercise of it must be summary. 

It is said, and with truth, that often the dignity, the purity, and 
even the existence of the court, to any useful purpose, depend upon 
the right to exercise this power. The court ex dedito justitiz will 
notice the acts of her officers, and will approve or condemn as merit 
or demerit, on examination, may justify. 

In cases unconnected with his duty as an attorney, after conviction 
for an offence clergiable, he may receive his clergy and then be strick~ 
en from the roll of attornies—although clergy may as to other privi- 
leges, operate as a statute pardon; and should an attorney so dis- 
graced presume to appear and practise afterwards, he may, for such 
his contempt to the order of the court, on summary motion, be trans- 
ported, without the intervention of a jury. This last is in virtue of 
a recent statute; 12 Geo. 1, c. 29, s. 4; 1 Chitty C. L. 811. 

Such in England has been, and still is, the power of courts over 
this class of the community; and such being a summary of British 
law—founded partly on acts of parliament, and partly based upon 
the principles of common law—it is next to inquire whether an attor- 
ney in this State stands upon higher grounds than attornies in Eng- 
land occupy. The first act which it is important to notice, is that of 
1809, ch. 6, for the admission of students—next the act of 1815, ch. 
97, for the admission of those from other States. Each must produce 
record evidence of full age and good moral character, On that is 
based the right to admission as an attorney. It would require no ar- 
gument to show that if of good moral character when admitted, the 
reason is just as strong for his retaining that good moral character 
after admission—good moral character being a pre-requisite and qua- 
lity in the attorney. It is the bounden duty of courts, when their at- 
tention is directed to it, to see that such good moral character shall 
be constantly preserved. The property, characters, and to some ex- 
tent even the lives of individuals, are committed to the care of the 
profession. It is not only a high and honourable calling, to which the 
community naturally look up, but connected with it is a trust: of the 
profession is expected probity, integrity and example—next to a 
judge he should be the guardian of the constitution and of the 
law—because he is presumed to know what it is, and because his 
oath has bound him honestly and faithfully to walk within the pale 
of her precepts. 

It was aberrations from this walk that must have produced the 
statute of 4 Henry 4th, ch. 18, more than four centuries ago; and 
like aberrations in modern times produced the act passed by our Le- 
gislature in 1815, ch. 97, This act is broad in its terms—the design 
VOL. Il——NO. X. 49 
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of the Legislature, so far from abridging the powers of the courts in 
the control of the profession, evidently intended an enlargement— 
“And if upon investigation it shall appear to the satisfaction of the 
Judge that such attorney has been guilty of any misdemeanor which 
ought to disqualify him from practising as an attorney, it shall be the 
duty of the Judge before whom, &c. to strike his name from ghe rolls; 
and it shall not be lawful for such attorney so disgraced to practise 
as such in any court of record in this State.” 

This act gives a very unlimited discretion to the Judge; and the 
makers of this law well knew the characters of some of those the 
court might have to deal with—for while, to the honor of the profes- 
sion be it spoken, a large majority, by an adherence to duty, did hon- 
or to their privileges; there were found amongst them now and then 
such as required the strong arm of the law to restrain from those 
acts of impropriety and violence which pointed them out as unwor- 
thy of stations which brought them into so near a relation with the 
administration of justice. 

The legislature knew too that law, administered in the usual form, 

was tardy; and that any course short of a speedy ministration would 
lose much of its beneficial effect. The mazy round of special forms 
of pleading, miscarriages before juries, and delay incident, would af- 
ford a labyrinth, in the folds and windings of which the wily could, 
at least for a time, take shelter, if not finally escape. Therefore it 
was not deemed prudent to allow one so charged the right to demand 
forms of trial, calculated to defeat the very purposes of the act, 
namely, a speedy riddance of an obnoxious member of the bar. 

Is the charge such then as ought to depri ive the plaintiff in error of 
his privileges? The sum of the charge is, that he has received a 
challenge, has fought a duel, and has killed his antagonist—(the act 
of killing, it seems to be admitted, was in another State.) This, it 
is said, being an act aside from his professional duty, works no for- 
feiture—that so long as the profession receive him as an honorable 
man, so Called, or so long as public opinion do not discountenance him, 
the court will not notice it as a ground of removal. 

Let it be answered, once for all, that public opinion may be one 
thing and law another. The law of the land is uniform, and operates 
upon all alike ; and every honest man, feeling its influence, pays hom- 
age to it. Not so with that law which is based upon public opinion; 
it is changeable: who shall promulge it—and who shall collect the 
public opinion, to know if it be that acceptable thing talked about? 
] say no man approves duelling, and public annie is with me on 
the subject. When I hear one admit that duelling is the law of so- 
ciety, and that a chivalrous spirit will foster it, | view him as servile- 
ly submitting to be chained to the wheel of the successful gladiator, 
conquering desperado, and defier of all law human and divine—he 
who yields him the palm, drops his moral courage, and seeks for 
safety beneath the brandished sword of one to whom he will do fealty 
so long as the chivalrous name affords protection; while the man of 
moral courage will prove himself no coward by admiring the laws of 
his country, vastly before this dishonorable resort to savage custom. 
I am drawn into this digression as well by the zeal with which the 
doctrine is argued for the plaintiff, as by an admission in argument 
which was not expected by the court, and if I wanted any thing fur- 
ther to support me, it would be found amongst enlightened men of 
arms—true chevaliers, the guardians of American freedom—Ame- 
rican soldiers. The rules and articles of war expressly forbid it; 
and he who is guilty of duelling, is by those articles stricken from 
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the rolls of the army, as unfit to defend the rights of the States, This 
is enough, and is going to the fountain head. 

But I say, is it not against law in the very face of repeated acts of 
assembly? The charge laid, is the crime of murder; and is it the less 
a crime because committed in another State? Not in the least: no 
matter if the motive for fighting in Kentucky was to evade the laws 
of this State. The plea of f/ace, while it proves the imbecility of 
offended law in reaching and punishing a criminal act, proves like- 
wise that he is a fugitive from justice ; one who may be proclamated, 
and whom the executive, under his oath of office, and the influence 
of that comity which must exist between sister governments, will 
surrender up to that country whose laws have been so violated. 

I come lastly to consider, whether the court erred in giving the 
judgment which has been rendered, on the demurrer; and I am free 
to own, that if I could see any advantage that the defendant in the 
court below could have derived by a motion to quash, which could 
= as well be attained by the demurrer, I would be inclined against 

: but Smith, in moving to withdraw the demurrer, did not pretend 
eh it he could place himself in any better attitude. Did he want to 
let in evidence? Did he want to answer over? We are not informed 
by the record that he did: why then urge that the court erred? The 
demurrer questioned the law of the case; all charges well laid were 
admitted. The defendant was in a delicate situation, facts disclosed 
might have made it necessary in the Judge to bind over—the defend- 
ant, while he had a right to make the best of his case, in choosing 
amongst evils, perhaps seized the least when he chose silently to 
admit facts and rest inlaw. Unless Smith had laid his grounds for 
the admission of testimony by an affidavit, making it at least proba- 
ble that he could derive advantage thereby, I should, like the circuit 
Judge, have been against letting the party off from the admission 
made by his demurrer. 

But about the form of reaching the merits of the charge, I am not 
tenacious. In sending back the cause, the suspension will not be re- 
moved. The circuit court will hear the testimony, and if from the 
whole case he shall still be of opinion that the acts done by Smith 
are of such a character that it ought to disqualify him from the pri- 
vilege of appearing as an attorney in any of the courts of the State, 
he will make rules upon Mr, Smith accordingly. 

For myself, | take no pleasure in speaking in terms of severity 
against some of those vices which the false notions of honor have 
roused and put in action—on the contrary, I deeply regret the neces- 
sity of it. 

This cause, while brought under my consideration, has been found 
mingled with those developing crimes of the blackest dies, While 
others have answered to charges touching life, a man who but the 
other day boasted himself the equal of those offering before us a 
manly plea for suffering humanity, must feel sensibly the force of 
that degradation into which his misdemeanor, to call it by no worse 
a name, has plunged him. It is humbling to reflect, that when he 
should have preserved and improved his strength for the defence of 
the helpless, the widow and orphan, he is rejected for the crime of 
having made them such, 
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Including cases at Common Law in 9 Barn. & Cress. Part 3; 6 Bing. 
Part 3; 1 Lloyd & Welsley, Part 1; 3 Younge & Jervis, Part 1; I 
Moody & Malkin, Part 3; 3 Manning & Ryland, Part 1; 4 Carrington 
& Payne, Part 1. 

COMMON LAW. 

ACT OF PARLIAMENT. 


A canal act giving a power of levying toll on persons using 


the canal, is not necessarily a public act.—Brett vy. Beales, 
1 M. & M. 421. 


ADMINISTRATION. 


Assumpsit by an administratrix. The declaration contained 
counts on promises to the intestate, and a count on an ac- 
count stated with the plaintiff as administratrix. The plain- 
tiff being nonsuited, Held, that the count on the account 
stated set out a contract within 28 Hen. 8. c. 15. (relating to 
costs), and that the defendant was consequently entitled to 
costs.—Dowbiggins v. Harrison, 9 B. & C. 666. [ Vide also 
Jones v. Jones, 1 Bing. 249. ] 

AGREEMENT. 

1. The defendants, as directors of a mining company, had en- 
gaged the plaintiff to superintend their mines, under an 
agreement containing stipulations to the effect that the di- 
rectors should be at liberty to dissolve the agreement on 
giving the plaintiff twelve months notice, or paying him a 
year’s salary and a reasonable sum towards defraying his ex- 
penses to England; and that in case of his serving three 
years from his arrival at the mines he should be entitled to 
his expenses to England, and also all his expenses for the re- 
turn of his family. He set sail August 29, 1825; arrived 
at the mines April 14, 1826; and was dismissed in October, 
1827. Held, that he was only entitled to a year’s salary 
from the date of his dismissal, and to his own expenses to 
England. He claimed in addition the expense of the return 
of his family, and the amount.of salary from the end of a 
year after dismissal to the end of the third year after his 
arrival at the mines; viz. from August 28, 1828, to April 
14, 1829.—French v. Brookes, 6 Bing. 354. 

. On a written agreement for the hire of a vessel to take on 
board forthwith, evidence is admissible to show, that it was 
known some repairs were requisite, and also to prove how 
soon the vessel might, with reasonable diligence, be got 
ready.— Simpson v. Henderson, 1 M. & M. 300. 

. The plaintiff had contracted with the defendant for the pur- 
chase of property, and had paid a deposit; but before the 
completion of the purchase became embarrassed, and enter- 
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ed into an arrangement with his creditors; and, with the 
view of getting clear of all his liabilities at once, applied to 
the defendant to return the deposit or compromise the mat- 
ter. The defendant refused to annul the contract; but said 
that he would never take any steps against the plaintiff; 
upon which the arrangements proceeded, the plaintiff’s 
father-in-law securing the composition: neither he, it ap- 
peared, nor the creditors would have consented to the ar- 
rangement under the supposition that the plaintiff was still 
to remain liable on the contract. Held, that after such a 
declaration, the defendant would have been guilty of a fraud 
on the father-in-law by afterwards suing the plaintiff on the 
contract ; and that the defendant’s having so restricted him- 
self, formed a sufficient consideration for the plaintiff’s sur- 
render of the contract, of which surrender his tacitly assent- 
ing to the arrangement was deemed sufficient evidence. The 
present action, brought upon the contract, was therefore 
held not to be maintainable.—Clark vy. Upton, 3M. & R. 89. 


ANCIENT LIGHTS. 

1. Where A. the owner of two adjoining houses, granted a 
lease of one to B., and subsequently, but before the expira- 
tion of B.’s lease, of the other to C.; and after this B. ac- 
cepted a new lease from A. It was held, that B. could not 
obstruct windows existing in C.’s house at the commence- 
ment of his lease, whether the windows were ancient or not, 
inasmuch as B. accepted his second lease, subject to the 
rights which C. had against the lessor of both.—Coutts y. 
Gorham, 1 M. & M. 396. 

2. In trespass for the breaking down boards, the defendant 
pleaded that they obstructed an ancient window, through 
which the light ought to pass. Held, that it need not be 
proved that the window was what is strictly called ancient. 
—Penwarden vy. Ching, 1 M. & M. 400. 


ARBITRATION. 

After a submission to arbitration, and after some proceedings 
taken before the arbitrator, one of the parties became bank- 
rupt, and “all his claim, interest, or demand in or concern- 
ing the matters in dispute,” was assigned, first, to the pro- 
visional assignee, and then to the plaintiffs (the assignees). 
Held, that the other parties (the defendants) were justified 
in revoking their submission, on the ground that all the in- 
terest of the bankrupt having passed to the assignees, who 
would not be bound, the submission became ineffectual for 
want of mutuality.—Marsh v. Wood, 9 B. & C. 659. 

{Lord Tenterden, C. J. observed that for this reason (the passing of all 


the interest in the subject matter) it was not necessary to decide that 
bankruptcy in general is a revocation. ] 


ASSUMPSIT.—(money HAD AND RECEIVED.) 
1. If A. gives a sum of money to B, to pay to C., but C, does 
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not consent to look to B. for the payment; A. may counter- 
mand the authority, and recover it back from B.--Owen y. 
Bower, 4 C. & P. 93. 

2. Where it is agreed that a sailor shall receive a certain 
proportion of the proceeds of the cargo, received by the 
owner, instead of wages, the sailor, after the receipt of the 
money by the owner, may recover his share in an action for 
money had and received.— Hayward vy, Kain, 1 M. & M. 311. 

3. Where a sheriff ’s officer had paid the debt and costs on an 
attachment against the sheriff, because bail above had not 
been put in through the misconduct of the defendant in im- 
posing insufficient bail on the sheriff; and the defendant be- 
fore and after the payment had protised to indemnify the 
officer ; it was held, that the officer might recover the amount 
of the debt, in an action for money paid to the use of the de- 
fendant.— White v. Leront, 1 M. & M. 347. 

4, The plaintiff covenanted to perform certain work for the de- 
fendant at certain prices, with a proviso that any extra work 
should be estimated by a surveyor, whose decision should 
be final. The surveyor having made a fraudulent award and 
thereby deprived the plaintiff of his remedy under the cove- 
nant, Held, that the plaintiff could not recover for the extra 
work in assumpsit.— Churchill y. Day, 3 M. & R. 71. 


ATTORNEY. 

An attorney (the defendant) produced, in an action against J. 
B. for negligence in the conduct of the plaintiff’s defence to 
another action, the prothonotary’s book to prove the allega- 
tion, that “in consequence of the negligence of J. B. judg- 
ment by default had been signed, and such further proceed- 
ings had, that final judgment was afterwards signed and exe- 
cution issued ;”’ whereupon the plaintiff was nonsuited for 
not producing the record of that judgment ora proper copy. 
It appeared that the defendant had acted under the advice 
of counsel, but that he applied to counsel only just before the 
trial, and it was not shown that he had ever searched whether 
judgment had been entered up in the original cause. Held, 
not to be such negligence as rendered an attorney liable.— 
Godefroy v. Dalton, 6 Bing. 460. 

[ Tindal, J. in giving judgment, observed, ‘* We lay no stress upon the 
fact that the attorney had consulted his counsel as to the sufficiency of the 
evidence: because, we think, his liability must depend upon the nature 
and description of the mistake or want of skill which has been shown; 
and he cannot shift from himself such responsibility by consulting another 
where the law would presume him to have the knowledge himself. But 
it is from the particular nature of this misconception of the attorney, and 
from the evidence given in the cause, that we think the non-production of 


a record of judgment is not to be considered as an instance of such gross 
negligence as makes the defendant answerable; and we therefore think 


the rule for a nonsuit ought to be made absolute.”’] 


AUCTION, 
The employment of a puffer, at a sale by auction, of property 
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seized under an extent by an agent of the crown, to whom a 
bidding is reserved by the conditions of sale, vitiates the sale. 
The collusion of the purchaser with the tenant in possession 
does not preclude him from objecting to the employment of 
a puffer at a sale by auction.— Rex v. Marsh, 3 Y. & J. 331. 


AWARD. 

1. Ona rule nisi, to set aside an award made by an umpire 
and one of two arbitrators, it appeared that the umpire had 
been chosen by lot out of four persons, two of whom were 
nominated by each of the arbitrators. Held, that the ap- 
pointment was bad; and the rule was made absolute.—Zn the 
matter of Cassel, 9 B. & C. 624. 


[{n giving judgment in this case, Lord Tenterden, C. J. said, that he was 
at first inclined to support the award, but on conferring with the other 
judges, they were all of opinion that it was best to lay it down as a general 
rule ‘* that the appointment of the third person in such cases must be the 
act of the will and judgment of the two; must be matter of choice and not 
of chance; unless the parties consent to or acquiesce in some other mode.” 
This is contrary to the decision in Neale v. Ledger (16 East 51); but in ac- 
cordance wita the rule laid down by the M. R. in Harris v. Mitchell, 2 Vern. 
485: ** An election or choice is an act that depends on the will and under- 
standing; but the arbitrators followed neither in this case; and it is a dis- 
trusting of God’s providence to leave matters to chance.” The proposition in 
italics may possibly admit of a doubt.] 

2. This was a case stated for the opinion of the Court by a 
gentleman at the bar, to whom the cause was referred. The 
action was for wages claimed by the plaintiff upon a contract 
for his services for a year, beginning February 2, 1827. It 
was found that he was dismissed on the 4th of August fol- 
lowing without any just cause; that he afterwards brought 
an action against the present defendant and certain other 
persons, parties to the contract of hiring; and declared for 
his wages, generally, and specially for damages in respect of 
the dismissal. All matters in difference in that cause were 
referred; and the arbitrator in the present case had found 
that the dismissal of the plaintiff was proved on the former 
reference, but that no claim was then made for any compen- 
sation in damages for such dismissal up to October 27, 1827, 
(the day on which the writ in that action was served), ex- 
cept so far as the counts in the declaration, and the evidence 
of employment and dismissal, amounted to such claim. 
Held, that the present claim (for wages from October 27, 
1827, to the end of the year) was within the scope of the 
former reference ; and that it was the duty of the plaintiff to 
bring it before the arbitrator if he meant to insist upon it 
as a subject of difference; and that he could not make it the 
subject of a fresh action —Dunn v. Murray, 9 B. & C. 780. 

3. Plaintiff, who had taken a verdict subject to an award un- 
der an order of nisi frius, after all the evidence had been 

gone through on both sides, revoked the arbitrator’s fautho- 

rity and gave fresh notice of trial, The order of nisi prius 
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not having been made a rule of court, the Court refused to 
stay the proceedings. Mala fides on the part of the plaintiff 
was urged, but the Court said they had no power, though 
they had every inclination, to interlere—Green y. Pole, 6 
Bing. 443. 


BAIL. 

Bail are not discharged by the plaintiff’s taking a cognovit 
from the principal without their privity, unless, by the terms 
of the cognovit, he is to have a longer time for the payment 
of the debt and costs than he would have had if the plaintiff 
had proceeded regularly in the action. 

By levying part of the debt under af. fa., the plaintiff does 
not preclude himself from afterwards suing out a ca. sa. for 
the residue and charging the bail.—Stevenson vy. Roche, 9 
B. & C. 707. 

BAILMENT. 

If goods or money are deposited for a specific object, and the 
bailee will not perform the object, he must return them ; the 
property of the bailor not being divested or transferred un- 
til the object is performed.—Buchanan y, Findlay, 9 B. & 
C. 738. 

BARON AND FEME., 

In an action against the husband, for goods furnished to the 
wife whilst living separate, the plaintiff must show that she 
had not sufficient means of subsistence. Another point 
raised was, whether an express promise could have made 
the husband liable, at ad/ events; but the finding of the jury 
rendered it unnecessary for the Court to decide it.—Bird y. 
Jones, 3 M. & R. 121. 


BILLS OF EXCHANGE, 

1, The acceptor is not liable to an indorser for the costs of an 
action brought against such indorser by an indorsee.—Daw- 
son v. Morgan, 9 B. & C. 618. 

2. The plaintiff had acted as the solicitor of Mr. and Mrs. H. ; 
the latter of whom was entitled to a share of certain real 
estate, of which (a suit in equity having been instituted re- 
lating to them) the defendant was appointed receiver. In 
1826 he passed his accounts, and had in hand a sum of mo- 
ney, of which Mrs. H.’s share was nearly 3002. The plaintiff 
then had a claim on Mrs. H. for 149/., and on the defendant 
for 40/.; and for these two sums the defendant, with the 
concurrence of Mr. H., but without any authority from his 
wife, accepted a bill (on which this action was brought), 
drawn by the plaintiff. Before it became due, Mr. and Mrs. 
Ii. demanded her share, which was paid to their agent be- 
fore the commencement of the action. When the bill be- 
came due, the defendant first asked indulgence, but refused 
to pay it without an indemnity against any proceedings by 
Mr. and Mrs. H., which was given. The defendant having 
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paid into court the amount originally due from himself: 

Held, that, to avoid circuity of action, (for if the defendant 
had paid the plaintiff, he (the defendant) would have been 
liable to Mr. and Mrs. H., and entitled to sue on the indem- 
nity), the plaintiff ought to have been nonsuited; and a 
rule for entering a nonsuit was made absolute.—Carr vy, Ste- 
jihens, 9 B. & C. 758. 

3. The drawees of a foreign bill having refused to accept, it 
was accepted by a firm in London, for the honour of the 
payees, “if regularly protested and refused when due.” The 
bill, when due, was presented to the drawees for payment, at 
their house in Liverpool; and payment being refused, was 
protested for nonpayment there. The drawees had no house 
of business in London, nor was the bill presented for pay- 
ment, nor protested in London. It was objected, that, ac- 
cording to the custom of merchants, as the drawee had no 
domicile in London, the bill ought to have been protested at 
the Royal Exchange; but the Court (intimating, however, 
an opinion against the validity of such an objection, even had 
the acceptance been differently worded) held, that the form 
of the acceptance rendered it unnecessary to inquire into the 
alleged custom, and the plaintiff recovered.—Mitchell vy, Ba- 
ring, 1 L. & W. 41; and 1 M. & M. 381. 

4. The alteration of a bill of exchange, with the consent of the 
acceptor, by making it payable at a particular place, does 
not vitiate the bill so as to prevent the acceptor’s liability.— 
Stevens vy. Loyd, 1 M. & M. 381. 

5. In an action, by the indorsee, against the acceptor of a bill 
of exchange, the bill is not admissible evidence under a count 
for money had and received.— ales vy. Dicker, 1 M. & M. 324, 


{N. B. The Equity Digest will be resumed and the Admiralty Digest 
commenced in the next No.] 


Biterary Entelligence. 


Pennsylvania Reports.—No. 1, of Vol. 1, of Pennsylvania Reports has 
lately been published. We would here suggest the propriety of naming as 
in this instance, the reports of every state after the state. Many of the 
state reports are called after the reporter, and when they are cited in other 
reports, treatises, &c., it is not always known from whence they emanate; a 
knowledge of which fact is important and would be at once conveyed by 
the course we suggest. 

The above No. of the new series of ** Pennsylvania Reports” contains the 
following information: 

Norr.—‘* This number commences a new series of Pennsylvania Reports, 
by William Rawle, Jun. of Philadelphia, Charles B. Penrose and Frederick 
Watts, of Carlisle. Such an arrangement has been made, as it is hoped, 
will enable one of the reporters to be present at each session of the Supreme 
Court: the decisions will be published as soon thereafter, as circumstances 
will admit, and furnished either in numbers or volumes. Each volume will 
contain three numbers. The present plan was not matured before the last 
session of the Court at Pittsburgh, which is the apology for the omission of 
VOL, Il—=NO. X, 50 
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some cases of seeming importance, decided there, and which could not be, 
satisfactorily reported from the materials furnished. They Will appear, 
however, in a subsequent number.” 


A Companion to Blackstone, (lately published.j}—A History of English 
Laws, or an attempt to trace the Rise, Progress, and successive Changes of 
the Common Law, from the earliest period to the present time, by George 
Crabb, Esq. of the Inner Temple, Barrister at Law. 

“ We could not better elucidate the nature of this admirable book than 
by quoting the foregoing prefatory remark of the author, The volume is 
indeed what it professes to be, ‘ A history of English Law,’ beginning from 
the Saxon era, and continued down to the present day. It isreplete with 
details of interesting intelligence: every page bears the stamp of authenti- 
city, not a single fact being recorded without a marginal reference to some 
standard legal authority. In short, it is a work equally remarkable for 
utility of design, for a total absence of any affectation of style, for a lucid 
arrangement of events, for the patient exertion of unrelaxing industry, and 
throughout for unquestionable fidelity.””—Morning Journal, Feb. 1, 1830. 

Printed for Baldwin & Cradock, London, and Wm. Jackson, 71 Maiden 
Lane, New York. 


The Patentee’s Manual—containing a list of Patents granted by the United 
States tor the encouragement of Arts and Sciences, alphabetically arranged 
from 1790 to 1830, (to be continued by supplements). Also, the Laws of 
Congress for granting Patents, with a digest for all the decisions which have 
taken place in the courts of the United States, respecting patents, by Wil- 
liam Elliott,—is advertised. 


Statute Law.—The first volume of a work has recently been published in 
London, entitled ** A General Treatise on Statutes: Their Rules of Con- 
struction, and the proper boundaries of Legislation and Judicial interpreta- 
tion, including a summary of the practice of Parliament, and the ancient 
and modern method of proceeding in passing bills of every kind; with an 
Appendix of forms, rules and orders; by Fortunatus Dwarris, of the Middle 
Temple.” 

The subject of the above treatise, as the author states in his preface, 
will be allowed to be one of great use and dignity, and “ ennobled by its 
connection” with the antiquities, the history, and the constitution of Eng- 
land. In his inquiry the author adopts what he considers the natural divis- 
ion of the subject, which is into two parts; the one parliamentary, the other 
legal. The first division is embraced in the above volume. The part of the 
work (the parliamentary) now submitted tothe public, embraces the ancient 
history of statutes, the practice of parliament, and the modern method of 
proceeding in passing bills of every kind: the modus tenendi Parliamentum, 
with the modus condendi leges. The examination of acts of parliament in a 
regular analytical course, the consideration of their rules of construction, 
and the proper boundaries of legislation and judicial interpretation, will 
form the subject of the remaining portion of the work, which is already in 
a state of considerable forwardness, The author thus concludes his preface : 
“A readible book upon such subjects, is not often practical; a practical 
work is very seldom readible. 

“ Omne tulit punctum, qui miscuit utile dulci.” 

To produce both is here attempted; with what success accomplished it is 

for the reader to determine.” 


Equity Jurisprudence.—Among the works recently published in England 
ertaining to the principles and practice of Courts of Equity, is the follow- 
ing which has been very lately published: “ Forms of Decrees in Equity, 
and of Orders connected with them, with Practical Notes, by Henry Wil 
mot Seton, of Lincoln’s Inn. 


Massachuselis Reports. —The first No. of the 8th vol. of Pickering’s Re 
ports has been published. 
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New Hampshire Reports ——The 4th vol. of New Hampshire Reports has 
been lately published. 


Late English Publications,—The following works have recently been 
announced in London: Brady’s Instructions to Executors, 3d edition.— 
Shaw’s Constable’s Guide.—Penraddock’s Criminal Law.—Atkinson’s Con- 
veyancer’s Manual. —Tucker’s Select Cases of the Supreme Court of New 
Foundland.—Hall’s Rights of the Crown in the Sea and Shores of the 
Realm.—Petersdorf’s Reports, volume xiii. 


Literary Honour upon Professor Hoffman.—We copy with great pleasure 
the following from a late Washington paper:—‘‘ The University of Got- 
tingen has conferred the degree of Doctor of Laws on David Hoffman, 
I.sq. Professor of Law in the University of Maryland, and author of seve- 
ral legal works of merit. 

“It is with a lively feeling of national pride that we transfer to our co- 
lumns the foregoing notice. The honour conferred by the University of 
Gottingen on Mr. Hoffman, is a very rare, and indeed, so far as our recol- 
lection now serves us, an unprecedented tribute from that far famed insti- 
tution to the merit of an American citizen. It could fot have been be- 
stowed more worthily than on Mr. Hoffman. Few, very few of our coun- 
trymen are more learned than himself in the science of law, and certainly 
none has done more to increase the dignity of the profession by giving a 
philosophical character to the studies connected with it,” 


COURSE OF STUDY 
Al the New Law Institute of Harvard University. 


Recvutar Course, PaRattet Counse. 
Blackstone’s Commentaries, Sullivan’s Lectures, 
Woodeson’s Lectures, Hale’s History of the Common Law. 


Kent’s Commentaries. 
Law of Personalty: 
Selected Titles in Bacon’s Abridg- Angell on Limitations, 


ment, Bingham on Infancy, 

Selected Titles in Dane’s Abridg- Collinson on Idiots and Lunatics, 
ment, Hammond’s Nisi Prius, 

Chitty on Contracts, Kyd on Awards, 

Phillips on Evidence, Kyd on Corporations, 

Chitty on Pleading, Reeve’s Domestic Relations, 

Saunder’s Reports and Notes, Roberts on Frauds, 

Select Cases, Roper on Legacies, 

Starkie on Evidence. Roper on Husband and Wife, 


Starkie on Slander, 
Toller’s Executors, 


Commercial and Maritime Law. 
Bacon’s Abridgment. Title “Mer- Long on Sales, 


chant,” Phillips on Insurance, 
Dane’s Abridgment. Title ‘“‘Insu- Benecke on Insurance, 

rance,”’ Livermore on Agency, 
Bailey on Bills, - $tevens on Average, 
Abbott on Shipping, Azuni’s Maritime Law. 


Paley on Agency, 

Marshall on Insurance, 

Jones on Bailments, 

Gow on Partnership, 

Fell on Guarantee, 

Selected Cases from the Reports. 


Course of Study. 


Reevrar Covnss. 


| October. 


PaRALtet Course. 


Law of Real Property. 


Coke on Littleton, 

Cruise’s Digest—Select Titles. 
Fearne on Contingent Remainders, 
Preston on Estates, 


Select Titles in Dane’s Abridgment, 


Stearns on Real Actions, 
Select Cases. 


Runnington on Ejectment, 
Sanders on Uses and Trusts, 
Powell on Mortgages, 

Angell on Water Courses, 
Woodfall’s Landlord and Tenant, 
Sugden on Vendors, 

Jackson on Real Actions. 


Equity. 


Barton’s Suits in Equity, 
Cooper’s Pleadings, 

Maddock’s Chancery, 

Newland on Chancery Contracts, 
Select Cases. 


Fonblanque’s Equity, 
Redesdale’s Pleadings, 
Beames’ Pleas in Equity, 
Eden on Injunctions, 
Hoffman’s Master in Chancery, 


Crown Law. 


East’s Crown Law, 
M‘Nally on Evidence, 
Russell on Crimes, 
Select Cases. 


Civil Law. 
44th Chapter in Gibbon’s Roman Pothier on Obligations, 


Empire, 
Justinian’s Institutes. 


Domat’s Civil Law—Select Titles, 
Brown’s Civil Law, 
Butler’s Hore Juridicz. 


Law of Nations. 


Martin’s Law of Nations, 
Rutherforth’s Institutes. 


Ward’s Law of Nations, 
Vattel’s do, 
Bynkershoek’s Law of War. 


Constitutional Law. 


American Constitution, 
Select Cases in Reports, 


The Federalist, 
Rawle on the Constitution. 


United States Supreme Court Reports. 


P. H. Nicxurs & T. Jonnson offer the following Supreme 
Court Reports, at the prices annexed to each respectively. 


DALLAS’S REPORTS, 3 vols. The 2d, 3d, and 4th vols. of 
Dallas contain all the reported cases decided in the U. S, 
Supreme Court previous to the Ist Cranch, and all the re- 
ported cases decided in the U. S. Circuit Court for the 3d 
Circuit, previous to the Ist Washington, 

Price of the 3 vols. bound, $ 4 50 

CRANCH’S REPORTS, 8 vols., vols. 1 and 2 being condensed 

into 1. Bound, 

WHEATON’S REPORTS, 12 vols. bound, 

PETERS’S REPORTS, 4 vols, bound, 


13 50 
60 00 
20 00 


PETERS’S CONDENSED REPORTS, containing Abstracts of 
the Decisions in the Supreme Court, which are contained 
in the 2d, 3d, and 4th Dallas, and the first 7 volumes of 
Cranch’s Reports, 2 yols, $12 00 





